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Executive Summary
Climate change is becoming one of the most serious challenges to Kenya's achievement of its
development goals as described under Vision 2030. Kenya is already highly susceptible to climate-
related hazards, and in many areas, extreme events and variability of weather are now the norm;
rainfall is irregular and unpredictable, while droughts have become more frequent during the long
rainy season and severe floods during the short rains. The arid and semi-arid areas are particularly
hard hit by these climate hazards, thereby putting the lives and livelihoods of millions of
households at risk. This has culminated to the President of Kenya, officially declaring drought in
parts of Kenya a National disaster on 8th September 2021.

Agricultural activities including crop and livestock production have been affected by the below
average rainfall in the affected areas with failures of both the 2020 short rains (Oct-Dec) and the
2021 long rains (March-May) in some counties. Farmers experienced below average harvests that
resulted in reduced household income, making it difficult for families to purchase food. There has
been reduced milk availability for sale or consumption for pastoral households. Households across
the affected regions are employing different coping strategies. These include reduced frequency of
food consumption, reduced portion of size of meals and reliance on less preferred food.

Affected households have experienced a series of shocks in recent years in addition to drought
conditions, including a desert locust invasion and the ongoing COVID-19 pandemic. Reduced
household income to purchase non-food items and lack of water for hand washing is also
undermining efforts to prevent the spread of COVID-19 and crowding near water sources increases
risk of COVID-19 community transmission.

With the Country currently grappling with effects of Climate Change and the global COVID-19
Pandemic, it is essential that the country develops strategies, Policies and Laws that safeguards the
needs of the most vulnerable populations. Sectoral policies must be coherent so that they are
vertically aligned with the National and International Policies. This will not only be making
economic sense but will also ensure that there are sufficient governance structures anchored on
providing an enabling environment for implementation.

This Report reviews some of the existing environmental laws and policies in Kenya in order to
Identify the governance gaps, conflicts and inconsistencies affecting Climate Change response. The
report then assesses some international best standards and practices in the environmental sector,
identifying how legislation in Kenya can be improved to comply with international best standards
and lastly proposes amendments to the existing legislation and gives recommendations to the
existing policies to address the inconsistencies and conflicts.




Main Findings

Climate Change has impacted on the Kenyan Economy, posing as a threat to the attainment
of development goals as envisaged in Vision 2030. The Most vulnerable groups including
women, children, the elderly, people with disabilities and Indigenous groups have been
impacted the most with their livelihoods at risk. This has not been made easy by emerging
risks like locusts and COVID-19

The Government of Kenya has put in place measures to address climate change and
contribute to the implementation of national commitments to the Paris Agreement, the
Hyogo Framework for disaster risk reduction / Sendai Framework for disaster risk reduction,
2030 Agenda for Sustainable Development and the African Union's Agenda 2063.

There is a robust climate change governance and Institutional arrangements for addressing
environmental and Climate Change issues in the Country. Some of these policies are National
while others being sectoral, all geared towards providing an enabling environment for
addressing the impacts of Climate Change.

Some of the existing Environmental and Climate Change Laws and Policies lack coherence,
have governance gaps and do not have a clear funding mechanism for implementation of
different actions.

There is a lack of clear linkage of policy, planning and budgeting at the grass root levels.
Despite the Climate Change Act (2016) providing for mainstreaming of Climate Change into
the County Integrated Development Plans (CIDP), clear planning at the grassroots level is still
lacking hindering Climate Change Response.

Since the Adoption of the Climate Change Act of 2016, there has been In adequate
Institutional coordination of climate change action and Non-functional Structures. The
National Climate Change Council (NCCC) has not been meeting regularly as stipulated in the
Act.

The NCCAP (2013—-17) had nine mitigation measures and 29 enabling actions measures that
facilitate achievement of mitigation and adaptation targets. However, as of May 2017, which
was the last year of the plan, only three of the nine mitigation actions had been completed
while the rest were in progress. Similarly, only three of the 29 enabling actions had been
implemented fully, whereas no progress had been made in implementing seven of the
actions. 19 of the enabling actions were in progress and most of them were carried over to
the second NCCAP(2018-2022).

The findings indicated that the absence of internal coherence in laws and policies has resulted in
duplicity and overlap in execution of institutional mandates, with a sub-optimal outcome for Kenya.

The various sectoral laws, policies and institutional mandates that define roles and functions
required for climate change response should therefore be harmonized in order to enhance
coordination and mainstream climate change into their functions.




1. INTRODUCTION

This report is part of Transparency International Kenya's Climate Governance and Integrity Program
(CGIP) which advocates for good governance, transparency and accountability in Climate Finance
in order to make investment more effective. One of the programs first level action areas is
Advocacy through research-based interventions and contributions to national institutions and
stakeholders. Under the program, TI-Kenya plans to spearhead efforts to Review Existing
Environmental legislations, Identify the Conflicts, Gaps and Inconsistencies and thereafter propose
amendments.

Policy coherence is the systematic promotion of mutually reinforcing policy actions across
government departments and agencies creating synergies towards achieving the agreed objectives
(OECD 2004:3) Analyses of coherence are vital to identify where policies in different sectors are
horizontally supporting or conflicting with one another, as well as the ways in which they are
aligned vertically between national commitments to international agreements (Chandra and
Idrisova —2011).

Coherent policy approaches can lead to greater effectiveness and efficiency, and can reduce
competition for limited budgets and resources (Akhtar-Schuster et al. —2011).

That said, major implementation challenges exist in Kenya, caused to a great extent by the fact that
government ministries and departments often operate in relative isolation of each other,
characterized by a lack of communication, information sharing and collaboration (Stringer et al.
—2012). Stringer et al. (=2014) identify a number of approaches that can promote institutional
support for cross-cutting policies, practices and partnerships. These include strengthening national
level coordination and clearer definition of roles across sectors; partnership development drawing
on competencies of different stakeholders across sectors; steps to facilitate learning and knowledge
sharing; and the development of mechanisms that permit more equitable and transparent
distribution of costs and benefits.

Therefore, from TI-Kenya's implementation of the project on Safeguarding the Climate and Climate
Finance against Corruption which recognizes policy/law formulation, review, and implementation
as a crucial component of climate change response, this study has been conducted in Kenya which
has been a leading jurisdiction in sub-5aharan African on matters of legislation regarding the
management of its environmental resources. Besides, Stakeholders in several thematic areas have
also been championing the development of legislation in their areas of expertise. This has resulted
in a patchwork of several legislations that are not harmonized leading to creation of a mosaic of
different institutions with different mandates that either work in isolation or with minimal
interaction and little interagency cooperation which affects climate change response in the country
and also proper oversight on utilization of resources allocated.

This was a desk policy study (secondary research) which generally employed a policy evaluation
research technigue that determined the impact of different Environmental and Climate Change
policies, programs and Strategies in order to identify the governance gaps, conflicts, and
inconsistencies affecting climate change response and thereby develop recommendations to
address the conflicts. Content analysis of information gathered from secondary data sources was
carried out and including summarizing, categorizing, direct quoting and comparisons.

1]




2. BACKGROUND

a) Buckgmund of Kenya's Environmental and Climate Chunge Context and Measures
taken

Climate change has increased the frequency and magnitude of extreme weather events in Kenya
that have led to the loss of lives, diminished livelihoods, reduced crop and livestock production,
and damaged infrastructure, among other adverse impacts. An example is the torrential rains and
severe flooding from March to May 2018 that devastated communities that were already struggling
to recover from a prolonged drought. Climate change is likely to negatively impact Kenya's future
development and achievement of the goals of Kenya Vision 2030 — the long-term development
blueprint — and the Government's Big Four agenda for 2018 — 2022. The Big Four Agenda focuses

on ensuring food and nutritional security, affordable and decent housing, in-creased manufacturing
and affordable healthcare.

From the adverse effects of Climate Change, Kenya has shown its commitment to addressing
climate change by enacting the Climate Change Act (2016). The Act provides a regulatory
framework for an enhanced response to climate change. It provides mechanisms and measures to
transition to a low carbon climate-resilient development. This pathway emphasizes sustainable
development and prioritizes adaptation, recognizing the importance of increasing the climate

resilience of vulnerable groups, including women, youth, people with disabilities, and marginalized
and minority communities.

Several steps have been made in building policy frameworks to guide the management of the
Environment in Kenya.

« First, Sessional Paper No. 10 of 1965 on African Socialism and its Application to Planning
in Kenya recognized the need to conserve natural resources for all future generations and
expressed concern about the quality of the environment.

e The National Development Plans, which have been prepared since the early 1970s, have
devoted specific sections to environmental protection and management.

e In 1982, the National Environment Secretariat (NES) in the Ministry of Environment and
Natural Resources (MENR) (now Ministry of Environment, Water and Natural Resources)
collaborated on drafting a National Environment Enhancement and Management Bill.

e In 1989, the NES, through the Inter-ministerial Committee on the Environment, initiated a
sessional paper on the environment.

= |n 1994, a National Environment Action Plan, which was developed to guide the use of
natural resources and environmental management, was prepared (GoK 1994).

e In1999. The Formulation of the Environmental Management and Coordination Act
(EMCA) Which was Assented to in 1999 and commenced in 2000 spearheaded the process
of Environmental and Climate Change Policies.

e The ACT Provided for the establishment of an appropriate legal and institutional framework
for the management of the environment and for the matters connected therewith.




e EMCA established the following Institutions and Committees;
NEMA
National Environment Council
Provincial and District Environment Committees
Public Complaints Committee.

From the above, Kenya Made other Significant Milestones in the formulation of Environmental and
Climate Change Related Strategies, Policies, Laws and Legislations. Kenya has contributed to the
implementation of national commitments to the Paris Agreement, the Hyogo Framework for
disaster risk reduction/Sendai Framework for disaster risk reduction, 2030 Agenda for Sustainable
Development and the African Union's Agenda 2063. In addition, Kenya being a member of the East
African Community (EAC) is committed to taking action to support the achievement of the EAC
Climate Change Policy.

The Journey of Climate Change began in 2010 with the launch of the National Climate Change
Response Strategy (NCCRS). This was followed by the National Climate Change Action Plan
(NCCAP 2013-2017 and 2018-2022). The NCCAP guides the transition to a low carbon climate
resilient development pathway for Kenya, in support of Kenya's achievement of sustainable
development goals and towards the continued attainment of Vision 2030. It calls for addressing
climate change through the mainstreaming of climate change actions in development planning,
budgeting and implementation which is to be carried out in the Medium-Term Plans (MTPs).

National Adaptation Plan and the Green Economy Strategy and Implementation Plan (GESIP) were
finalized in 2016. A national climate change framework policy, which outlines the regulatory
framework for enhanced response to climate change, was endorsed was also finalized in 2018. It is
anticipated that these policies will strengthen efforts to address climate change.

The Enactment of the Climate Change Act in 2016 was a key milestone for Kenya. The Act aims to
strengthen climate change governance coordination structures and outlines the key climate change
duties of public and non-state actors. It establishes a high-level National Climate Change Council
chaired by the President, a Climate Change Directorate as the lead technical agency on climate
change affairs; and a Climate Change Fund as a financing mechanism for priority climate change
actions/interventions. Climate desks/units have been established in certain line ministries, such as
the Ministry of Agriculture and the Ministry of Energy and Petroleum, staffed by relevant Climate
change desk officers. The Act is to be applied across all sectors of the economy, and by both the
national and county governments. Mainstreaming of climate change has to some extent been
undertaken at the county government level, where some counties have taken measures to include
climate change in their County Integrated Development Plans (CIDPs) and to develop relevant
county legislations and Policies.

It is expected that there will be an increase in emissions from the energy sector as Kenya striving to
be a newly industrialized middle-income country by 2030, However, the Government emphasizes
its commitment towards enhancing geothermal, wind, solar and other clean energy development.
Climate change impacts continue to slow down the attainment of its national development goals.
Kenya will continue making investments with both domestic and international resources to adapt to
climate change and realize its abatement potentials.

e




It is important to evaluate the performance/implementation of all these frameworks/policies, plans
and programmes in Kenya that are aimed at responding to Climate Change.

b) Linkuges between climate action and other deve|opmeni priorities.

Kenya's Blue print Vision 2030 sets eight priority sectors with a high potential to spur the country's
economic growth and development. In order to mainstream climate change in these sectors, the
country has put in place comprehensive policy, legal and institutional frameworks for enhanced
and coordinated climate actions. More specifically, the Third Medium Term Plan (2018-2022) of the
Vision 2030 recognized climate change as a cross-cutting thematic area and the need for its main
streaming in the sectoral strategies and plans nationally and at the county levels.

The Green Economy Strategy and Implementation Plan (GESIP) bolsters Kenya's obligation to
undertake a passage to a green economy in line with the outcome of the United Nations
Conference on Sustainable Development (UNCSD) held in 2012 (Rio+20 Summit). The GESIP
stresses synergies between economic development, the SDGs and climate change. It identifies five
themes: (1) infrastructure development, (2) building resilience, (3) resource efficiency, (4) sustainable
natural resource management, and (5) social inclusion and sustainable livelihoods.

Kenya's Big Four Agenda establish priorities areas for 2018 to 2022 of ensuring food security,
affordable housing, increased manufacturing and affordable healthcare. The NCCAP 2018-2022
acknowledges the impacts of climate change on Kenya's socio-economic sectors and identifies
strategic areas where climate action is linked to the Big Four Agenda.

c) |mp|emenic|1ion and Institutional Framework

Under the Climate Change Act 2016, the National Climate Change Council (NCCC) is responsible
for overall coordination of all climate matters, while the Cabinet Secretary for Ministry of
Environment and Forestry is responsible for CC activities, including budget planning approval, and
reports to NCCC and Parliament on implementation. In discharging the duties and functions, the
Cabinet Secretary is assisted by the Climate Change Directorate (CCD) responsible for Climate
Change.

The Directorate is the government's lead agency on NCC plans and actions to deliver operational
coordination and shall report to the Cabinet Secretary. State departments and national public
entities are required to establish/ and or strengthen CC units to integrate priority climate actions
into their strategies and implementation plans and to report to NCCC annually. Due to the
devolved nature of governance created by the Constitution of Kenya (2010), County governments
are to integrate NCCAP 2018-2022 actions into their County Integrated Development Plan (CIDPs)
for the 2018-2022 period and designate a county executive committee member to coordinate CC
affairs to enhance climate action at sub-national levels of government. The below figures shows the
Institutional Framework under the Climate Change Act of 2016;




C

Mational Climate Change Coun<il (NCCC)
Chaired by the President, provides overarching
dimate change coordination

1

Ministry of Envirenment and Forestry
Cabinet secretary serves a3 Secretary o NCCC

Climate Change Dirsctorats

Enabling legsiation

Hational Envirenment Manasgement Buthority
Monfiors and onforces complianc e with Climate
Change Act and ervironmental reguiations.

of climate changs

(

Mational Ministries, Departmants snd Agencies
Mainstream climate change at national level

Council of Governars
Repreaemad on NCOC
Suppons climate change malnstreaming sl County kel

|
——» &)

(

County Gowernment Sectoral Agencies
Mainstream cimate change o County level

?




3. REVIEW OF EXISTING ENVIRONMENTAL LAWS AND POLICIES IN
KENYA AND GOVERNANCE GAPS AFFECTING CLIMATE CHANGE
RESPONSE

Climate change is becoming one of the most serious challenges to Kenya's achievement of its
development goals as described under Vision 2030. Kenya is already highly susceptible to climate-
related hazards, and in many areas, extreme events and variability of weather are now the norm;
rainfall is irregular and unpredictable, while droughts have become more frequent during the long
rainy season and severe floods during the short rains. The arid and semi-arid areas are particularly
hard hit by these climate hazards, thereby putting the lives and livelihoods of millions of
households at risk. As a result, it is important to review some of the existing Environmental Laws
and Policies in Kenya in order to Identify the governance gaps, conflicts and inconsistencies
affecting Climate Change response.

It is important to note that Kenya has had only 3 Notable National Laws on Environment and Climate
Change with several other National Policies, Strategies and Frameworks.

The Laws include;
a) The Environmental Management and Coordination Act (EMCA, 1999)
b) The Constitution of Kenya (CokK, 2020)
c) The Climate Change Act (2016)

Other Complementary Laws from different sectors include;
a) Agriculture Act (2012)
b) Water Act (2016)

) Forest Conservation and Management Act (2016)

M

d) Fisheries Management and Development Act, (2016)
e) Mining Act (2016)
f) Energy Act (2019)

Since 2015, Kenya has built on the National These policies and plans set out a low carbon
Climate Change Response Strategy (NCCRS climate resilient development pathway for Kenya
2010),The 1st National Climate Change Action in line with Vision 2030 which aims to transform
Plan (NCCAP 2013 — 2017) and the National the country into a newly industrialized middle-

Adaptation Plan (NAP 2015-2030) by developing  income country by 2030.
and submitting its Second National
Communications to the UNFCCC, Ratifying the
Paris Agreement in 2016, Developing its Green
Economy Strategy and Implementation Strategy
(GESIP 2016-2017), Developed the National GCF
Strategy, Developing its Second National Climate o
Change Action Plan (NCCAP Il 2018-222) and greenhours.e gas emissions, they would need to
revising its NDC in 2020. e peoacig,

In 2016, Kenya became one of the first African
countries to pass a Climate Change legislation in
the form of the Climate Change Act 2016.
Leaders understood that in order to succeed in
boosting climate resilience and reducing




They call it a "whole-of-government approach,”

thus climate change units were created in every
governmental ministry, state agency and county
government. (GIZ Country Case Study).

Kenya's Climate Change Act 2016 established a
Climate Change Council headed by the President
to guide the main streaming of climate action at
national and county governments.

The act also established a Climate Change
Directorate (CCD) to coordinate implementation
of the climate action.

Lastly the Act Proposed the establishment of
Kenya Climate Fund which is to be a financing
mechanism for priority climate Change actions
and interventions approved by the Council.

The Ministry of Environment and Forestry (MEF) is
required to prepare a National Climate Change
Action Plan (MCCAP) as the instrument for
implementation of climate action. The first NCCAP
(2013-2017) was published in 2013, the second
NCCAP (2018-2022) was developed and reviewed
by a multi stakeholder consultation process.

A key element to achieve the country's long-term
development goal is the mainstreaming of
climate change adaptation to the Medium-Term
Plans for the implementation of Vision 2030.

Through the INDC, Kenya introduced a
comprehensive program of adaptation action,
which was to build resilience to climate change
across the different sectors and communities by
supporting livelihoods and economic activities.

Kenya is already implementing adaptation and
mitigation actions recommended in the NCCAP I
and will continue to do so. The priority mitigation
activities being promoted and implemented cover
all the six IPCC sectors, and include:

e Boosting of energy and resource efficiency
across the different sectors.

e Achieving and maintaining a tree cover of
at least 10% of the country's land area.

« Expansion of geothermal, solar and wind
energy production, other renewables
and clean energy options.

+ Enhancing Clean energy technologies to
reduce over-reliance on wood fuels.

» |Introduction of Low carbon and efficient
transportation systems.

« Climate smart agriculture (CSA) in line with
the newly launched National CSA
Framework.

« Sustainable waste management systems.

The Ministry of Environment and Forestry through
the National Climate Change Secretariat (NCCS),
coordinates implementation across various
sectors by the national and county governments,
and other players in the planning process on
Adaptation and mitigation which was built on the
first NCCAP and the NAP.




Even though the first NCCAP 2013-2017 was not
fully implemented, there was substantial
progress in its implementation. NCCAP 2013 -
2017 helped the country to deliver on domestic
goals, and international obligations under the
UNFCCC. It identified 38 priority actions,
including nine mitigation actions, and twenty-
nine enabling actions in the areas of climate
finance, knowledge management, legislation and
policy, and performance measurement. Seven
actions were completed, twenty-five were in
progress as of May 2018, and many have been
carried over to NCCAP 2018-2022. Six actions
did not progress, five of which were under the
National Performance and Benefit Measurement
sub component.

{a) NCCAP 1 Progress on Adaptation

Priority actions on adaptation were summarized
in NCCAP 2013-2017 and elaborated in the
National Adaptation Plan (NAP) 2015-2030. Over
the 2013-2017 period, GoK and its partners took
action to reduce climate change-related
vulnerabilities and build adaptive capacity.
Emphasis during the period was on disaster risk
reduction, humanitarian action, preparedness
and response actions, and other priorities
identified in the NAP.

At the National level, many actions in NAP 2015-
2030 were undertaken through the National
Drought Management Authority (NDMA),
including ending drought emergencies,
establishment of the National Drought
Emergency Fund (NDEF), and initiatives in ASALs
aimed at helping the most vulnerable in times of
drought.

Coping strategies of the most vulnerable people
in Turkana, Wajir, Mandera, Marsabit and other
ASAL Counties were enhanced through provision
of support during droughts.

Adaptation actions supported by development
partners were on adaptation within the
agriculture sector, including irrigation projects,
enhancing the climate resilience of pastoralists
and sustainable land management.

Considerable progress was made in improving
access to climate information services, providing
loans for smallholder farmers to invest in
resources that increase their climate resilience,
and establishing insurance schemes for
smallholder farmers. Adaptation actions also
helped to improve climate risk management, and
natural resource-related knowledge in ASALs
and, built the capacity of government to enable
adaptation-related actions.

Kenya also made considerable progress on
increasing the availability of freshwater sources
and improving the resilience of water towers.

Adaptation action at community levels was
supported through the Integrated Programme to
Build Resilience to Climate Change and Adaptive
Capacity of Vulnerable Communities in Kenya,
which was supported by the UNFCCC Adaptation
Fund, and implemented by the National
Environment Management Authority (NEMA) in
its role as the National Implementing Entity (NIE)
to the Adaptation Fund. The initiative focused on
food security, water management, coastal
ecosystem management, and environmental
management.

At county level, many County Governments
integrated climate change in their 2013 County
Integrated Development Plans (CIDPs);
acknowledging that climate change poses
threats to their sustainable development. Garissa,
Kitui, Makueni and Wajir County Governments
passed regulations to establish County Climate
Change Funds (CCCFs).




Legislation on the County Climate Change Fund
(CCCF) was developed in Isiolo, County and was
awaiting approval by the County Assemblies as
of September 2018. Other Counties, such as
Kisumu, established institutional structures to
mainstream climate change in plans and
programs.

The private sector was an active partner in the
implementation of adaptation-related actions. It
provided technologies, insurance products, and
climate information services; many of which are
facilitated by smart-phone applications. Various
companies have also been active in building the
climate resilience of farmers in their supply chains.

(b) Progress on Mitigation

NCCAP 2013-2017 identified six priority action
areas for emission reductions and had quick- win
or short-term actions that would trigger the
process of meeting the long-term goals. These
short-term actions included the development of
funding proposals and improving the
measurement of GHG emissions and sinks. A key
quick-win achievement was the approval of a
grant of Euro 20 million from the International
Nationally Appropriate Mitigation Action
(NAMA) Facility for Nairobi's Bus Rapid Transit
(BRT) system, which will be implemented as part
of NCCAP 2018-2022.

While reducing GHG emissions is critical, Kenya
prioritized mitigation actions that have
adaptation and sustainable development
benefits. An example was in the forestry sector,
where actions to sequester carbon, such as
reforestation, are expected to bring development
benefits, including protected watersheds, and
improved livelihoods.

MEF and Kenya Forestry Service (KFS) worked
with County Governments and private land
holders to plant trees and developed actions on
the Reduction of Emissions from Deforestation

and forest Degradation and the role of
conservation, sustainable management of forests
and enhancement of forest carbon stocks in
developing countries (REDD+).

Electricity generation from geothermal energy
sources reduced GHG emissions and lessened
the vulnerability of the energy sector to climate
change. The total installed geothermal capacity
at the end of 2016 was about 630 MW, which is
an increase of about 380 MW from the 250 MW
of geothermal power generation reported in
June 2013. In the 2016/2017 fiscal year, installed
capacity was 2,333 MW, with geothermal
accounting for 44% of the electricity generation
in the mix, hydro 33%, thermal 21%, and imports
2%. The capacity of renewable energy was
increased under NCCAP 2013 — 2017 through
geothermal projects in Olkaria, wind projects in
Turkana and Ngong Hills, and several
decentralized energy projects, such as mini-grids
and solar photovoltaic systems for off-grid public
schools.

The private sector was a critical partner, with
companies generating electricity using
renewable energy sources, including solar,
biogas and bagasse. Companies also
manufactured solar panels and established pay-
as-you-go solar lighting systems for households.
The Kenya Association of Manufacturers (KAM)
worked with the Ministry of Energy to support
energy audits, and efficiency improvements,
aimed at reducing GHG emissions. The cement
sector introduced energy efficiency and process
improvements, while efforts to reduce energy
demand at household levels embraced improved
cookstoves, biogas and solar lighting.




Regarding participation in the Clean
Development Mechanism (CDM), Kenya
registered sixteen CDM projects and sixteen
Programs of Activities in such sectors as
reforestation, energy efficiency, geothermal,
wind and hydro.

Kenya was also active in the voluntary carbon
market; hosting the Kasigau Wildlife Corridor
REDD project, which is the first activity to issue
voluntary forestry carbon credits and, the Kenya
Agriculture Carbon project, which is the first
project in Africa to issue carbon credits for
sequestering carbon in soil.

Some of the Existing Policies, Plans and Programmes on Climate Change

Climate Change is a Global Concern and demands a global solution, Kenya is an Active Player in the
international efforts. The International Response to Climate Change is founded on the United Nations
Framework Convention on Climate Change (UNFCCC) that entered into force in 1994.

a) Global Frameworks

The Kyoto Protocol which is a GHG emissions
reduction treaty to these UNFCC was adopted in
1997 and Kenya ratified it in 2005. The Kyoto
Protocol in an international agreement that
commits developed countries, and countries in
transition to market economics, to reduce their
overall GHG emissions. The Kyoto Protocol
created the Clean Development Mechanism
(CDM), under which projects of developing
countries, which reduced GHG emissions, and
contributed to sustainable development, earned
credits that could be sold to countries or
companies with a commitment to reduce GHG
emissions.

The Paris Agreement came into force in
November 2016 and Kenya Ratified it in
December 2016. The Paris Agreement aims at
strengthening the global response to the threat
of climate change, by keeping rise in global
temperature during this century to well below
2°C above pre- industrial levels. Additionally, the
Agreement aims at strengthening the ability of
countries to deal with the impacts of climate
change. To reach these ambitious goals,
appropriate financial flows, a new technology
framework, and an enhanced capacity building
framework will be put in place to support
developing countries. Kenya's NDC sets out the
country's actions to contribute to achieving the
global goal set out in the Paris Agreement.

The Sendai Framework for Disaster Risk
Reduction 2015-2030 is a voluntary agreement
that recognizes that the State has the primary
role to reduce disaster risk, but that responsibility
should be shared with other stakeholders,
including local governments, the private sector,
and other stakeholders. It aims at the following
outcome: The substantial reduction of disaster
risk and losses in lives, livelihoods and health and
in the economic, physical, social, cultural and
environmental assets of persons, businesses,
communities and countries. Kenya adopted the
Sendai Framework in 2015.

Kenya is committed to the 2030 Agenda for
Sustainable Development that was adopted by
world leaders, including the President of the
Republic of Kenya, in September 2015 at the
United Nations (UN) Sustainable Development
Summit. On 1st January, 2016, the 17 Sustainable
Development Goals (SDGs) officially came into
Force. While the SDGs are not legally binding,
governments are expected to take ownership,
and establish national frameworks for their
achievement. The 2030 Agenda includes
dedicated goals for climate change (SDG 13),
protecting, restoring, and promoting sustainable
use of terrestrial ecosystems (SDG 15), and
mainstreaming climate change impacts and
climate actions across all the SDGs. The agenda
introduces the overriding objective of “leaving
no one behind” that has strong implications for
the definition, and selection of climate actions.




The agenda introduces the overriding objective
of “leaving no one behind” that has strong
implications for the definition, and selection of
climate actions. This objective prioritizes the
poorest and most marginalized people, so that
they progress at a higher rate than those that
are better off to ensure that no one will be left
behind, world leaders committed to end
extreme poverty and curb inequalities by 2030
and, underscored that no goal of the 2030
Agenda will be met until it is met for everyone.

b) Regional Legal and Policy Frameworks

The African Union's Agenda 2063 commits to
climate change action that prioritizes
adaptation and calls on member countries to
implement the Programme on Climate Action in
Africa, including a climate resilient agricultural
development programme. Agenda 2063
commits to building climate resilient economies
and communities, and notes that participation
in global efforts for climate change mitigation
will support & broaden the policy space for
sustainable development.

The East African Community (EAC)
Secretariat developed EAC Climate Change
Policy and Strategy (2010) to guide Partner
States and other stakeholders on the
preparation and implementation of collective
measures to address climate change in the
region. The Policy prescribes statements and
actions to guide adaptation and mitigation,
reduce the vulnerability of the region, enhance
adaptive capacity, and build socioeconomic
resilience of vulnerable populations and
ecosystems. EAC is developing a climate
change bill and forest policy and strategy and
exploring the establishment of an alliance on
carbon markets and Climate finance.
Furthermore, the EAC Protocol on Environment
and Natural Resources Management has been
developed to guide the partner states in their
cooperation in matters related to environment
and natural resource management within their
jurisdictions.

The Lake Victoria Basin Commission
developed a Climate Change Adaptation
Strategy and Action Plan (2018-2023) that
presents a roadmap for addressing and
adapting to climate change impacts.

c) Summary of the Governance Gaps in Existing Environmental Laws and Policies in Kenya

and Recommendations to address the Gaps

The Review of the existing environmental laws and policies of the Kenya indicates that the policies
are scattered, disjointed and contradictory, thereby contributing further to their inadequacy in
addressing climate change in the Country. For example, while the Constitution of Kenya 2020 has a
goal of Increasing tree cover and the livestock (agriculture) policy encourages livestock-keepers to
clear trees on rangelands to encourage grass growth. At the national level, several ministries and
departments have established climate change units and climate change-related plans and policies
to guide them in mainstreaming climate actions in their sectors. Some of these policies still lack
institutional governance, Adequate financial provisions, Capacity and Enforcement challenges.

It has been noted that various actors working in sectors related to environment and Climate
Change have expressed the need to harmonize these policies.

Below is a summary of the National Environment and Climate Change Policies and Laws, gaps
facing their implementation and Recommendations on how to address the gaps;
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Climate Change Act, No. 11 of 2016
National Climate Change Action Plan (NCCAP 2018-2022)

The Constitution of Kenya 2010
EMCA (1999)

National Climate Finance Policy (2018)




4. EXAMPLES OF INTERNATIONAL BEST STANDARDS AND PRACTICES
IN THE ENVIRONMENTAL SECTOR AND LESSONS LEARNT.

Climate change framework legislation is an overarching, multisectoral regulatory tool that lays
down general principles and defines the institutional framework for climate change policy and
implementation. Such legislation typically sets national long-term Mitigation and adaptation
objectives and establishes the institutions and processes needed to meet those objectives (World
Bank 2015). Although having a comprehensive law that addresses both mitigation and adaptation
has some benefits, some countries have addressed these two areas through separate legislations.
Specific policy measures are usually defined in ancillary regulatory instruments such as sector-
specific laws.

The need to help stakeholders design effective and comprehensive laws on Climate Change led the
World Bank to develop a Reference Guide to Climate Change Framework Legislation for Countries.
The guide is primarily aimed at institutions at the center of Climate Change governance including
Ministries and State departments responsible for climate change. These Ministries play a leadership
role in policy issues that require a whole-of- government response, such as climate change. The
guide is also aimed at specialized climate change and environmental agencies that is crucial in
sponsoring climate change legislation and policy. The guide will be useful to legislators as well as
the civil society organizations that engage with government and the legislature in the design and
implementation of climate change policy.

The guide can be used to stimulate discussion during the process of drafting climate change
framework legislation. The guide does not present a model law since every country has its own
environmental, economic, social, legal and institutional context that has to be considered in the
design of any framework law. Framework legislation should avoid overlapping with existing
legislation, creating ambiguity, notably in areas such as public finance, disaster risk management,
and intergovernmental relations. Decision makers will need to consider whether a new framework
law or revision of existing laws, or a combination of both, will be more effective in developing
institutional mandates.

! Other relevant sources policy makers can refer to include the Law and Climate Change Toolkit, a global resource to
develop legal frameworks for implementation of the Pans Agreement and nationally determined contributions
(https://climatelawtoolkitorg/); the Model Law for implementing nationally determined contributions (hitps.//www.eli.org/
climate-energy/eli-model-law-implementing-nationally-determined-contributions); and the Climate Policy Database, with
information on mitigation polides worldwide (https://dimatepolicydatabase org/policies).
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The reference guide identifies 12 key elements of International best standards and practices for
effective climate change framework legislation. The 12 Elements include;

1. Long-term strategies 7. Stakeholders Engagement

2. Intermediate and Sectoral Targets 8. Subnational governments

3. Risks and Vulnerability Assessments 9. Financing Implementation

4. C(Climate Change Strategies and Plans 10. Measurement, Reporting and Verification
5. Policy Instruments 1. Oversight

6. Independent Expert Advise 12. Coordination mechanism

The summary sheet below gives key considerations for each element and summarizes examples
from selected countries. The text below explains the rationale for each element, lays out the design
considerations, and provides country examples in boxes. The relevance of country examples in the
context of their own countries should be considered. The key elements are interdependent and not
sequential: the guide does not prescribe a specific process or order for addressing the elements.
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How Legislation In Kenya can be Improved to Comply with International
Best Standards

Besides the abovel12 key elements of International best standards and practices for effective climate
change framework legislations and from the Analysis of different Environment and Climate Change
Policies in Kenya, the following have been considered as international best standards /best
practices for consideration while developing policies and Laws;

« Identify Priorities: It is important to undertake a cross-sectoral capacity assessment early in
the policy development process. This is of great value to identify gaps and priority needs to
focus resources in the short, medium and long-term, this will also be crucial in ensuring that
there are no conflicts with the existing laws and policies by avoiding contradictory
statements which might undermine another law or policy.

» Working at multiple levels: Working at both the National and County level in Kenya,
whether supporting training and consultations or translating National policies into local
action through is essential since it has been observed that it increases the reach and impact
of different policies and Laws. Thus, Public participation is crucial in ensuring that views from
all stakeholders including the most vulnerable (women, children, the elderly, people with
Disability etc) are considered.

« Government relations: Inter-ministerial Committees are important while formulating laws
and policies, this will increase influence and support for the process. Besides, contributions
from different ministries will enrich the new policies and laws and this will increase synergies
across ministries.

» Financial sustainability: To ensure long term financial resources for Environment and
Climate Change coordination and support, It is important that the government provides
resource mobilization training, as well as seeking funding through the Green Climate Fund
(GCF), Adaptation Funds etc. Besides, the National Treasury needs to put in place its finance
mobilization strategy to ensure that there is sufficient budget allocations for the Policies and
Laws.

« Decision making: The Project Steering Committee or different working groups, should be
able to make decisions as they come. This team could be crucial when emergencies or
important issues arise that require quick resolutions.

« Technical expertise: Development of new policies and laws need to draw on pools of
technical expertise to offer capacity building on issues identified. This will ensure that the
laws and policies have quantifiable indicators that can be measured, and realistic budgets
attached to them depending on economic analysis of the different priorities/actions
provided for in the Laws/Policies.

« Private sector engagement: There is need to increase private sector engagement in
Environment and Climate Change planning and implementation, not just through
information exchange but through more substantive involvement (e.g. Public Private
Partnerships, private sector adaptation investments etc).

« Public awareness: In Kenya, Public Participation is a provision within the Constitution of
Kenya (2010) and the Devolved government Act of (201) Thus, the importance of
mainstreaming awareness and public understanding of climate change issues is key.
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5. CONCLUSIONS

Climate Change is a sustainable national development issue in Kenya. A coherent and coordinated
regulatory framework must therefore guide the national, county and local level responses to the
impacts of climate change. The absence of internal coherence in laws and policies has resulted in
duplicity and overlap in execution of institutional mandates, with a sub-optimal outcome for Kenya.

The various sectoral laws, policies and institutional mandates that define roles and functions
required for climate change response should therefore be harmonized in order to enhance
coordination and mainstream climate change into their functions.

=» The changes to the Constitution of Kenya
2010, which introduced National and
County levels of government, indicate a
need to promptly ensure internal
coherence and proper coordination of
functions. This should be done in a
manner that is complementary and
respects the philosophy that specific
sectoral functions should be undertaken
by the most suitable sector or level of
government.

—» Devolution is central to inclusive
governance mechanisms, including public
participation through awareness,
consultation and access to information.
Climate change governance should
internalize progressive approaches, such
as mainstreaming gender equity and
accounting for the role of youth and
persons with special needs. Governance
approaches should avail opportunities for
all Kenyan people to participate in
decision making and become agents for
design and implementation of climate
change responses.

The environment and climate change
sector that shape Kenya's economic
landscape face different challenges that
may compromise implementation and tier
sustainability. The challenges are primarily
due to status governance accorded to the
sector. The country has over the years,
instituted many legal and institutional
arrangements for strengthening
environment and Climate Change
governance. These efforts have yielded
some remarkable contributions to
addressing Environment and Climate
Change issues in Kenya.

= However, the situation of the Implementation

of the laws and policies remain a concern. If
the country is to realize effective and efficient
Environment and Climate Change governance
situation analysis is critical to capture lapses
and identify areas of investments.

Effective and efficient governance offers the
best opportunity for realizing national
environment Climate Change aspirations in
line with national, regional, and global
agendas. The key to supporting effective and
efficient governance lies in qualitative
research data. Therefore, continuous research
for supporting various aspects of
environment and Climate Change governance
is critical.

More so, environment and Climate Change
governance requires the involvement of
stakeholders in this regard. Modalities for
stakeholders' active participation for
implementations requires devising and
mainstreaming in the environment and
Climate Change govermnance, Already there
has been a public validation of the Public
participation regulations of the Climate
Change Act of 2016.

Besides, the COVID-19 pandemic has exposed
the vulnerability of communities in the face of
a pandemic as well as climate-related shocks.
This is especially so for the most vulnerable
groups such as women, children, youth and
people with disabilities. Past Analysis shows
that the cost of inaction on climate change
would be more disastrous in the long-term
compared to the current impact of the
pandemic. As such, climate change must be
integrated in the overall post-Covid recovery.
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